While depictions of sex and sexuality have always been fraught with cultural controversy, these incidents demonstrate how such incidences of "semiotic disobedience" increasingly personify an underlying tension between our legal regimes of IP and free speech, and reveal how issues of distributive justice are invisibly intertwined within the interstices of commodified representations. While constitutional speech frameworks tend to treat expression as part of an ongoing contribution to layers of democratic dialogue, IP frameworks tend to honor expression as an excludable, privately owned resource. Even though fair use defenses are meant to mediate the boundaries between property and speech, their inherent lack of predictability sometimes contributes to the ongoing instability within the field at large. Often, as the above examples show, the resolution of these conflicts results in the exclusion of certain types of recoding over others.
In sum, there is much more to be said about the relationship between intellectual property-as a governing body of law-and its distributive implications for the particular identities that it governs. As these examples suggest, intellectual property law plays significant roles in regulating the marketplace of speech. Depending upon our vantage point, the law can either empower or disable creativity, and have a powerful impact on who actually receives access to and protection within the marketplace of cultural products. Further, propertizing expression benefits some authors and artists, often within the mainstream, sometimes at the cost of chilling other types of artistic expression and commentary, often from "outsider" groups like women, people of color, and sexual minorities. 9 Ignoring this result matters. If we construe a marketplace of copyrighted cultural products as akin to, or at least reflective of, the rich diversity of the marketplace of ideas itself, then the denial of the privileges of authorship to some suggests that we are missing an important and illuminating facet of the relationships between production, representation, and consumption within copyright law. Consequently, we must consider how the inability to access these markets can yield a lasting impression, one that relates to and fosters a greater and more permanent exclusion from the marketplace of speech itself.
Consider one of the most glaring pieces of evidence in this respect. It is perhaps no secret to academics and lawyers that women are disproportionately underrepresented in governing the ownership, production, and management of copyrighted content in the United States. One recent study conducted by the Annenberg Center noted that among the top media companies in telecommunications, publishing, printing, entertainment, and advertising, women were grossly 9 See Rosemary J. Coombe,
Objects of Property and Subjects of Politics: Intellectual Property Laws and
Democratic Dialogue, 69 TEX. L. REV. 1853 REV. , 1866 REV. (1991 [hereinafter Coombe, Objects of Property].
underrepresented. 10 The study noted that on average women make up no more than fifteen percent of top executives, even less of board directors, and that no company has a majority of women in top executive positions or on its board. The absence of women from the top positions governing the management and production of IP is not simply structural-one could credibly argue that it inextricably affects every aspect of the content industries, particularly strategies for content production and creation of IP.
Yet, the creation of cyberspace seems to have changed some of these dynamics. More specifically, the nature of cyberspace can teach us a host of lessons regarding the relationship between gender, sexuality, and intellectual property that real space cannot. Years ago, when the Internet was first beginning to permeate our ways of thinking and communicating, legal scholars proclaimed that cyberspace was a new, borderless entity-capable, in the words of John Perry Barlow, of transcending human concepts of space, identity, property, time, and governance.
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While many of Barlow's utopian predictions have failed to sustain themselves in the wake of increasing surveillance and private and public control, the Internet has today unleashed an enormous array of opportunities for individuals to participate in the creation and circulation of content. That invitation has extended itself to individuals from all walks of life-male, female, straight, gay, and those that challenge the boundaries of identity. In particular, the freedom of cyberspace has significance for "outsider" groups, specifically women and minorities. In stark contrast to the disproportionality that we see in real space with respect to gender equity, in cyberspace, we see an almost breathtaking array of equity in participation. Some studies claim that women have far outpaced men when it comes to using the Internet. 12 In making these observations, I do not mean to underestimate the comparable impact of race, class, location, and education (among other factors) on access to technology.
However, women's access to technology offers potential promises in terms of closing the gender gap in the production and management of IP. By creating spaces for the "outsider," cyberspace enables the creation of a world of informal markets and amateur communities that create cultural resources, illustrating how women's access to technology can radically change the future of the production of IP.
This Chapter excavates the relationship between the formal and the informal marketplaces of copyrighted commodities and expression. The interactions between the two markets, I argue, highlights a deeper set of constraints and possibilities with respect to equalizing the marketplace of speech, particularly the production, dissemination, and circulation of content by women. Here, instead of serving as fixed, excludable elements of owned property as in real space, copyrighted cultural products in cyberspace become performative, cultural textsinfrastructural resources-that are ripe for commentary, recoding, transgression, and appropriation. By creating spaces for reworkings of cultural texts, we allow them to transcend their fixed, stable form and instead to become properties that are performative in nature, ripe for audience participation and contribution. To show how this world is possible, I draw on performance theory to demonstrate the need for copyright's active reengagement with its "outsider" audience. While most conventional scholarship casts the audience as a largely passive body of recipients, performance theory has helped us to radically rethink these assumptions and has offered scholars a host of insights regarding the multiple and intersecting ways in which audiences respond to performances, often creating rich and varied interpretations of a preexisting work, with fan fiction being a single example. Along these lines, I argue that copyright must view its commodities not as fixed, stable texts, but rather as a set of starting points, of ongoing performances that can be recoded and reanalyzed by an active audience. In other words, copyright law needs to equalize the authorial monopoly of the creator in favor of a more dialogic and dynamic relationship between producers and consumers in the process.
In this Chapter, I specifically focus on one key example of the difference between property and performance by exploring a particular type of fan fiction known as "slash" fan fiction, which demonstrates how copyright both protects and prohibits divergent kinds of expression. "Slash" fan fiction, in particular, demonstrates how female audience participation can drastically alter the performance and interpretation of a given text. 13 more complicated textual narratives than the content industries offer. Slash demonstrates an increasing tendency towards product differentiation that creates two parallel markets in the production of content: one in real space that reflects some degree of gender inequity within the marketplace of products, and another in cyberspace that reflects significant gender participation within the marketplace of expression. The former is a commodity-based market driven by profit;
the other an idea-based market that is driven largely by the desire to "recode" and "rework"
appropriations from the first.
While copyright law could play an extremely dynamic role in mediating these two markets, it often operates to silence, rather than advance, such oppositional recodings. Although some scholars have argued that fan fiction falls within fair use exceptions, many copyright holders have vociferously disagreed, and periodically institute random cease-and-desist campaigns against fan fiction sites, particularly ones that offer slash narratives. But their legal campaigns often generate a host of online protests, and have, so far, done little to stem the general growth of fan fiction in cyberspace. Indeed, I would argue that incidences of private enforcement only tend to divide, rather than chill, the marketplaces of speech. This results in the creation of two parallel political and cultural economies in copyrighted content: one honored by the protection of law, and another, privately ordered system that flourishes in the wake of continued tolerance through the use of disclaimers and other informal means of protection.
Finally, rather than mediating these two parallel markets, copyright law actually perpetuates the division between them.
II.

Property, Performativity and Copyright law
Over the past several years, humanities scholarship has focused extensively on performance theory to explain many aspects of identity and social organization across time and space. Today, a large number of projects focusing on social inequalities have actively inculcated performance theory, particularly a substantial number of projects dealing with race, gender, and sexual orientation. Its rich body of insight has helped explore how social norms and codes operate to govern outward expression-indeed, everything within human behavior-including dress, speech, articulation, and other mannerisms. By exploring the power of performance on our everyday lives, its body of work has also offered academics a host of insights regarding the varied responses of the audience to these performances.
Generally, when we think of a "performance," we tend to conjure up an image of a scripted set of statements, actions, and activities that are fully anticipated, planned, and enacted down to every last detail, including stage, costume, antics, language, with an audience in rapt attention. We imagine a "performance" to be something separate from everyday life and behavior. We tend to think of actors, stepping outside of their everyday roles as individual beings, and adopting particular identities that are assertively divorced from their own. The beauty of the stage is premised on this artful separation between art and life; it offers us a world of escape and freedom in fantasy. The actors are endowed with the ability to transform their identities by adopting an on-stage presence and the audience is asked to become a partner complicit in the formation of a fantasy. The actor is employed, partly to facilitate this separation, and the theatre becomes the site at which real life becomes transgressed; fiction transgresses fact, and fantasy becomes the result.
Scholarship on performance theory actively distances itself from the idea of a clear delineation between the performances of life and the performances of art and instead, argues that everyday life and activities both capture and enable elements that bear a stark resemblance to theatrical rendition and expression. 17 Further, the audience, as well as the speaker, receives and constructs through the lens of their own experiences and expectations. important, supplementary dimension to the development and protection of IP: The audience plays just as powerful a role in the construction of authorship as the original creator.
Here, law gives rise to a potential area of divergence between property and performance, which is uniquely mirrored by the preexisting tensions between IP (which honors exclusion), and expression (which honors inclusion within the marketplace of ideas). The dynamic of copyright regimes operates as a silent translator of the performance by helping the audience to guide its reception. In turn, the audience's reception also modifies the text, giving rise to a process of dialogue that paves the way for audience appropriation and creation. Indeed, despite its operational tendency to honor the romantic author, the original architecture of copyright law is somewhat delicately poised between the themes of property and performance. The property theme, which has taken on greater emphasis in modern times, suggests a sort of fixed, unitary, thing-like character that remains largely static, stable, and resistant to modern change.
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However, the performance theme is still indelibly powerful, which suggests that fair use provisions that allow commentary, criticism, news reporting, and the like also allow for copyrighted texts to become fluid, indeterminate, and multi-dimensional pieces that permit interactions between the performer and the audience.
To be sure, there is strong precedent to support some kinds of audience participation within copyright, even when the ideas expressed involve depictions that we may find 1972 -79 128-38 (Stuart Hall et al. eds., 1980 creation of the self, along with the possibility of (re)creating other texts. Dan Hunter and Greg
Lastowka have written that cyberspace allows for the creation of an "amateur-to-amateur community," where individuals from all walks of life participate in the creation and circulation of content with no desire to own the content or profit financially from it. 26 Here we see vast examples of audience interactivity in fan fiction, which involve stories that are written about particular characters from popular television shows, movies, and other cultural texts. In some ways, fan fiction reverses the classic distinctions that are often drawn in cultural media between producer and creator, affecting gendered assignations in the process.
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Professor Henry Jenkins has suggested that fan fiction heralds a return to earlier modes of communal storytelling, in which great sagas would pass through oral tradition and narrative. He argues that "[f]an fiction is a way of the culture repairing the damage done in a system where contemporary myths are owned by corporations instead of owned by the folk." 28 Initially, in the 1980s, fan fiction was often widely inaccessible because it was only circulated through "fanzines," which tended to be produced on a very limited scale. 29 While zines (self-produced magazines) had been traditionally non-profit entities in real space, they were often rather lowbudget and rarely numbered more than demand required. 30 ' Slash Fan Fiction, 44 EXTRAPOLATION 78 (1995) .
Slash also initiates a powerful dialogue between the producers of an item of IP and between its female consumers. By empowering women to undertake their own processes of recreation and building communities within fandom and, in some instances, initiating a dialogue with the show's producers and writers themselves, slash initiates a collaborative exchange between the (usually male) creators and producers of a given series and their (usually female) slash participants. As Jenkins observes, " [f] andom originates, at least in part, as a response to the relative powerlessness of the consumer in relation to powerful institutions of cultural production and circulation." 42 Even though network executives and producers often generate "official" merchandise for fan groups to celebrate and protect a given narrative, slash perpetuates the growth of a parallel industry that celebrates the freedom of imagination, rather than the control of a commodity.
Although there are a host of diverse reasons why women would choose to create homoerotic relationships between men, slash, on a general level, highlights the increasingly participatory culture of cyberspace and the audience's inherent challenge to the author's control over the creation of meaning and subtext. It enables the "amateur" man or woman to appropriate and recreate scripts from the entertainment industry, exploring new character dimensions and elements. As one author explains, "[w]e're taking the passive medium of television and making it active, making it interactive, transforming it from something one simply sits and watches to something one engages in." In other words, by creating a fictional, 'equal' world that transgresses gender, it enables women from all walks of life to slash gender itself. Its work completely reinvents traditional notions of masculinity and femininity because many of its themes explore the possibility of living outside of these circumscribed boundaries by blending fragments of both into new, unconventional pairings. 44 Put another way, by recoding narratives in virtual space, slash allows readers to experience a world of imaginative possibility that transcends the political limitations of the current world in real space on another level. Cyberspace allows female authors to build marketplaces of speech in which they are active participants in creation.
Certainly, the world of fandom, like most marketplaces of speech, is not perfect, nor does it purport to be. But the representations offered through slash provide a critical vantage point from which to critique, analyze, and reinterpret the cultural products that are offered within the marketplace. And here is where the role of gender becomes so powerful. Slash allows women, often left out of the marketplaces of content production, to rewrite narratives in imaginative and complicated ways and experiment with, abandon, or recreate notions about gender itself in the process. 45 As Jenkins has written, slash is deeply connected to the various ways in which women, throughout time, have continually remade and reworked the narratives that they are often forced to watch. "The school girl required to read a boy's book, the teenager dragged to see her date's favorite slasher film, the housewife forced to watch her husband's cop show rather than her soap, nevertheless, may find ways to remake those narratives, at least imaginatively."
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IV. The Governing Power of Law
Given the complex role that law plays in regulating and therefore subsidizing certain speech over others, it is important to consider how the law governs these commentaries. At a most basic level, the law is implicated in every stage of creation, everything from the place and mode of creation to the form and content that it takes. Despite the creative impulse that inspires these types of appropriation, the laws of IP and personal property provide remarkably thin or negligible areas of protection for such oppositional readings to occur. In this sense, such works highlight the intangible possibilities of expression, but they also signify how particular kinds of expression can be owned and accorded a particularly powerful sovereignty that permits an owner to exclude others from utilizing them.
As it is currently fashioned, IP law can act in powerful ways to constrain, protect, or enable these kinds of commentary. Each dimension of slash, and the way that intellectual property owners have responded to its proliferation in cyberspace, demonstrates how law implicitly subsidizes certain types of speech and penalizes others. In previous work, I have argued that copyright and trademark law perpetuate a dance of opposition, where the law tends to protect only appropriative works that either assimilate or oppose their originally intended meaning. 47 Works that negotiate meanings fall within a separate category of speech and tend to be afforded almost no protection within the spheres of both copyright and trademark because they produce works that are not fully transformative of the original. one that represents the commodification of the icon within the mainstream and another that represents its subversion within the parallel universes of cyberspace.
Despite the creative power of audience interpretation, it is often believed that fan fiction occupies a murky and underexplored area of copyright law, where informal norms tend to govern, rather than actual black-letter legal formulations. In sum, the grey area that fan fiction occupies in copyright is part of a larger tale of how intellectual propertization affects different groups. Copyright law's requirements of originality, tangibility, and fixation tend to minimize the contributions of non-market, amateur participants and often penalize them in the process.
Recall that copyright law is designed to protect only expression, rather than the idea behind the expression. This is a foundational cornerstone of copyright law, but it has often given rise to a host of confusion, particularly where the protection of literary characters is concerned.
Since the fan fiction writer uses the name, appearance, or personality of a particular character, some degree of copying is clear. At the same time, it becomes incumbent on a court to determine whether the defendant's work is substantially similar and amounts to infringement or whether other defenses weigh in favor of the appropriation. Here is where a host of confusion can result. In an early case, the Second Circuit found that a cartoon character, "Wonderman,"
infringed upon the copyright in "Superman," after examining the similarities between the two characters. However, as one writer points out, the court never made clear what aspect of Superman was actually infringed-his appearance, abilities and powers, or specific incidents within the cartoon. 49 In another more recent case, an advertising agency was sued for copyright infringement based on a commercial advertisement that they developed to sell a new car, the Honda Del Sol. 50 The concept for the advertisement involved a villain who leaps from a hightech helicopter onto the roof of the automobile, which is driven by a well-dressed male with a female passenger. Based on the similarities between the theme of the advertisement and the character of "James Bond," the court found evidence of infringement.
On the other hand, clear evidence of differences between the two characters can be determinative in successfully defending claims of infringement. 51 Similar conclusions were reached regarding the comparison between "Superman" and the protagonist on the television
show, "The Greatest American Hero," where the main character was depicted as a messy, under confident, and often inept superhero, in stark contrast to the confident, classy, and skillful 51 In a case involving the Pink Panther character, a court held that the copyright extended "not merely to the physical appearance of the animated figure, but also to the manner in which it moves, acts, and portrays a combination of human and feline characteristics." However, the court declined to find that the defendant's cat, an animated cougar used to sell Lincoln-Mercury cars, bore an actionable degree of similarity between the two cats largely due to the differences in appearance, manner, and movement. original Rocky, on national television discussing his plans for a sequel, he filed suit for copyright infringement after the sequel's release on the grounds that Stallone and MGM had appropriated his treatment. In its opinion, the court found a high level of protection for the "Rocky" character on the basis of its high degree of delineation and character development. 56 However, the court found that it was Anderson who had created an unauthorized derivative work based on his wholesale appropriation of the characters. Perhaps most importantly, the court found that
Anderson was not entitled to any degree of protection for the new, original work that he created in addition to the preexisting character and protected plot. The court concluded that the standards 53 Warner Bros. v. Film Ventures Int'l, 403 F. Supp. 522, 525 (C.D. Cal. 1975) .
54 See Olson v. Nat'l Broad. Co., 855 F.2d 1446 , 1451 -53 (9th Cir. 1988 ).
55 Anderson v. Stallone, No. 87-0592 WDKGX, 1989 WL 206431, at *1 (C.D. Cal. Apr. 25, 1989 .
of copyrightability could not be used to "arm an infringer," thereby limiting the protection for derivative works. weigh strongly on its behalf: the purpose and character of the use (whether it is for profit or noncommercial reasons), the nature of the copyrighted work, the amount and substantiality of the portion used in relation to the copyrighted work as a whole, and the effect of the use on the potential market for or value of the copyrighted work. 61 Even though it has a large base of demand, fan fiction is usually a non-commercial enterprise and writers rarely attempt to profit from its creation and circulation.
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I would argue that slash represents a subset of fan fiction that highlights a sort of paradox. At the same time that it may be seen as more vulnerable due to its "queering" of mainstream characters (and its erotic treatments of their relationships), it also establishes a stronger claim in favor of fair use on such grounds. As many of the cases I have mentioned demonstrate, there may be strong non-economic reasons why a copyright owner might choose to utilize copyright protections as a vehicle in silencing alternative narratives of characters that may be offensive to some.
Although many entertainment corporations usually tend to leave fan fiction alone, a few have attempted to shut down unauthorized uses of their characters on the Web. 63 At the same
